COMPTROLLER GENERAL OF THE UNITED STATES !
WASHINGTON 25 <A 5"-._

COMP. GEN.  reazeoss i
FILE COPY

The Acting Secretary of the Interier.

The Honorable. |

Uy dear %r. Secretary:
Conslderaticn has beem given to letter of Januery 10, 1946,
from the former Seerstary of the Interior, as folldn:

sputhority to acquire lands for the Geologlical Survey is now
vested in the Secretary of the Interior pursuant o the ot of December
24' 1942 (56 Stat, 1&6] ‘3 Us Se C-, Sl-'lpp. IT, 38C ., 3&) which
prevides, in part, as iollowse;

mirhat the Jecretary of the Interior Liay, on behelf of the
Thited States and for uss by the Gsologleal Survey in gsaging stresas,
acquire lands by donation or when fNunds have beem appropriated by
Congress bY purchase or condemnaticm but not in excess of ten scres
for any ohe siresm-gaging statiom, For the sume purpose the Secratary
may obtaih eamments, licenses, rights-oi-way, &nd lezses limited to
run for stch & peried of time o» term of yesrs 48 may be required for
the effective parformance of the fumction of gaging streamsy # % ¥*,!

tThe Geologleal Survey propesss Lo acquire psrsanent saseuments
under authority of ths above-gquoted act for the comatructiom of stream=-
uging statdiens and, where necessery, vights-of~wey for ingross to
and ogres® Irom ssch statioms. The statiens will be ussd throughout
the !mited States by the Survey im the eystamatic collectlem of
cantinuous reccrds of river discharges at variocus atreams and bodias
of water, Heretofore, where it haz been necessary to utilize privately-
omned land for gaging station sites, the Survey hes cbtained access
to such sites by entering inle lesses, asach lease being limited to
the fiscal yesr in which it was entersd into but swjeet to renewal
from year to year. This practice was uuthorixed by your ‘eecislieam
A~24745 of October 12, 1938, Tho cosats o such lsasem are being
charged ageinst the appropriatioe item, 'Geging strsams,!

Phg question lme now srises as to the proper charging of costs
incurred in comnection with the recsnt purehase o several sasecents
for stream~yaging statiom sites. The appropriation item 'Caging
streans,! contained in the Interior Nepartment's appropriatieam act
far the rueal year ending Jumne 30, 1346, Publie Iaw 123-~79th Cmsrsau.
1st Session, approved July 3, 1745, resds, in part, as follows:
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MiFor gagin, streams and determinin  tho water supply of the
United Ctates, investigating underground currents and artesian wells
and methods of utilisin; the water resources, §1,795,800, of which

not to sxceed GGW.EIE';_LT“ ended for gcquiring lands at gaging
stationa, # # #,! (Pmphasis added.

wYour decision is requested on the question whather tlie purchase
of easements, licenses, rights-of-way, and leases ma; properly be
charged to the appropriatien item 'Gaging streams' without regard to
the $10,000 limitatisn 'for acquiring lands,' or whether such purchaee
must be asds chargeable to the limitation. In other words, doeg the
limitstion of §10,000 relate only to the purchase or condemnation
of fee simple titles or does it, with the exception of lands acquired
by donation, inslude the agquisition of less than fes simple titles
as suthorised by the Act of December 24, 1942, supra?

"he legislative history of the act does not throw any particular
1light on the question. The bill, H. R. 6671, passed the House on
April 20, 1942, in the form in which it was submitted by ths Depart-
ment, Cong. Rec., Vol. 88, part 3, p. 3550. It passsd the Senate
on December 15, 1942, with an amendment, which is tha proviso in
the present act and not pertinent to the question at hand. Cong. Rec.,
Vol. 88, part 7, pp. 9564~5. On December 16, 1942, the House con-
ourred in the Senate smendment with an smendment that is pertinent
to the question here involved. Cong. Rec., Vol. 838, part 7, pp.
96367, On the same day the Senate concurred in the Houss amendment.

cong. Rec., Vol. 88, part 7, p. 9620.

#The House smendmant consigted of striking the original

tpurchage, condemnation, or donatien,' and substituting in
lieu thersof the present language of the act reading tdonation or when
funds have been apuropriated by Congress by purchage or condsmnation.!
Although 1t must bo conceded that the briaf legislative history of
M. R. 6671 and the rather meager debates which followed its intro~
ductien in Congress are not especially helpful in resolving tha
question propeunded sbove, the nature and the apparently intended
effact of the Louse amendment are deemsd significant.

*"The first sentense of the ict of Pecenber 24, 1942, supra,
deals solely with three types of fee simple title acquisitien; 4. e.,
lands acquired outright by donatiecn, purchase, or condemnation. Thore-
fore, it seems clsar that Congrees, in limfting the acquisitien of
fee sinplc titles to 10 acres and limiting such a~quisitien to the
restrigtion ‘when funds hawve be=n eppropriated by Congress! in a
ssparate sentence of the ‘act, did not intend to place a slmilsr
limitation and restriction on the acquisition of titles lsss than
fes simplo., Had Congrese intended hat a silmilar limitation and
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restriction should apply to the acquisition of titles tu lund less
than fes simple in character, it presunably would have sc provided
in specific terms in the second sentence of the act,

rurthermore, I do not believe that thir is 3 case where ths
whole act must or can be read together in order to specll out an
appropristion Mmitation en the scquisition of land titles less than
fes simple in nature because (1) the first ond second sentences of
the act are not interdependsnt in any sense of the word but are, on
the contrary, entirely indspendent of sach other; (2) they deal re-
spectivel, with iwo wholly different types of real property; and (3)
the limitation in the act is directsd solely to purchased or conde .ned
fes simplc land titlea,

"The foregoing rationale is strengthaned, I believe, whan analysed
in ths light of the tostimony given by Mr. Glenn L. Perker, Chief
Eydraulic BEngineer orf the Ceologicsl Survey, as set vut on pages 634
and 635 of the Hearings before the Subcamiitee of the Camittee on
Approprietiens, !ouse of Representatives, Seventy-Minth Congress,
First Session, oo the Interior repertment Appropriation Bill for 1946.

nYour early decision in the matter will be appreciated."

mhile it is fundamental that an sasement or right=of-way is &
right, digtinct from the cwnership thereof, to uss the land of
another, it has besn beld to be an interest in land (17 Am. Jur.,
Easemants, sectlion 3), and Las been cabegorized as land the taking
of which for public use entitles the owmer to compensatien. United

tates v. Welch, 217 U. S. 3333 Panhandle Eastern Fipe Line Co. V.
States v. ¥elch,

State Righway Conmisaslen, 294 U. S. 613. Purther, this office con-

sistently bas held thot the purchmse of a permansnt right-of-way or
sasument over land constitutes a purchasc of land or interest thsrein
within the meaning of section 3736, Revised Statutes, which prohibits
the purchase of land by tie United States unless specifically authorised

by law. See 17 Comp. Gen. 204, and the cases cited thersin, Hence,
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if it were necessary Lo dstersine the meaning of ihe ten. "lands®
as it appears in the appropriation item quoted in your letter--
standin;' alone and without recoursc to other aids to construction—
there would be warranted the view that peruansni easements, rights-
of-way, etc., fall within the purview of saild tem.

However, in the present instance, the precime acope and purpose
of the limitation language contained in the approprlation item in
question is proper for determination in the light of the apecific
provieions of tho besic statutory authority (act of Dscember 24,
1942, 56 Stat, 1086) for the acguisition of real property for strean-
geging stations. As 1s pointed out in your letter, by its plain
.tormn tho latter statute makes a division ol the property acquisitions
within its centexplaticon into two soparzte and dlstinot classifica~
tions. In the first sentence thereof, reference is made to the
acquisition of lands by purchuse or condsunstion, the nomal con-
| ecomitant of which ig the obtalning of & fes aimple title; whereas,
the sacond sentencc of said statute desls avlely with the acquisition
of certain intsrests in land which involve less than fee simple titles.
Consequently, it seems epparent that, under the basic statute, tue
limitation upon the avthority to acquire lands, to wit, *when funds
have heen appropriasted by (ongress,™ is referable only to tho fee
simple titles acquisitions covered by the first sentence.

It appears toat the spacific authorisation to expend funds,

not to exceed $10,000, for the acquisitien oif lands, contained in
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the appropristien item *Gugin  streans® for tlie ourrent fiseal ywar,

15 the first time that such suthority bas been grinted since the enact-
nent of the act of Decemver 24, 1942. In connectien tharewith,

there has been noted the testimeny during the Hearings befors the
Subsommittee on the Cmifm 'on Appropriatiens, House of Repressita-
tives, on the measure, referred to in the penultimate paragraph of

the above lsiter, as follows, |

"y, Jelngen. I note you arvw requesting new language on page
220 preposed to give you autherity to use $10,000 tu acquire lands.
W11l you please explain tie necessii)y for this new langusge.

iy, Parker. The Geelogioal Survey has gaging statiens Iur
moaguring the daily flow of stireams, At somaething like 5,000 pllecs.

Many geging-statien strustures eest wp %o §10,000~all the my frou &
tnhudndaupto thousands of dollars. ¥any are located. sn land
whish the Qoverncent has no $itls to; scme an State lands; seme on
right-ef-way for roads; sud some an private property with writien
pumissisn of the praperty owners. 7The investnent in those strusiures
wsy beooming so great thut it sesned desireble to have authoriiy to
acquire lands if necessary.

“Severul years ago Congreas granted autbhority to buy trecis of
land up t0 10 acres in area if necessary. We 0 not expest to use
that suthority very eften. ¥We would rethar have leng-time loapes, or
sasements, #r something ef that ¥kind, $10,000 annually shouvld be encugh
%0 Gover all Federul nseds. Bometimes Btates provide rights-of-way
for these structures for cooperative gaging stations.

*The act, as interpreted in the light of discusaien in the
Senate and in tle House prier to passage, makes it sesm necessary
o have language in tha apprepriation item to authorize sxpenditures
for soguiring land. PYor the first time we have made this reguest,
under the autherity of Congress, %o purvhass land in sasll quantities.®
It seems evident from the foregein; that the purpose of the
sutherising language ecntained im the current appropriztion was to

ceonform to the limitation in 4he Baslic statute that lands may be
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acquired by purchase or condemnatiom only *when funde have Deem ap-
propriated by Congress,® and since, as hereinbefore indisated, that
restriction appears to be ayplicable only to land acquisitious in-
velving fee simple titlss, it resscnably may be conoluded that the
$10,000 aﬁpropriatiun limitation relates to acquisitiens of that
nature, and that the purchase of easaments, licenves, rights-of-way
and leases are not required to 50 charged to said limitation.

. ' Respectiully,

(Signed) Lindsay C. Warren
Comptroller General J ,,[?('
of the Tnited sun-jﬁv{/




